
deprive not only the haphazard property owner of the protections

of the vested rights doctrine but also the circumspect owner who

nonetheless makes a minor mistake. A third complete answer is

that this argument ignores that haphazard applicants, like all

other applicants, are entitled to the protections of the vested

rights doctrine only if they show that they relied in good faith

on the permit issued by the municipality.

Third, BSA made no finding on the question of good faith

reliance by petitioners on the foundation permit. Notably,

moreover, in their brief to this Court, respondents do not even

dispute the issue of good faith reliance by petitioners on the

foundation permit. Indeed, respondents implicitly concede the

point to petitioners. After all, respondents contend that if

this Court were to determine that the foundation permit was

validly issued, a remand to BSA would be required to decide not

the issue of good faith reliance but only the issue of whether

substantial construction had occurred and substantial

expenditures were incurred prior to the change in the zoning law.

The majority errs in attributing to me the position that

"compliance with technical provisions is a pure legal issue for

the courts and on which agency expertise is entitled to no

deference." I do not of course subscribe to that position.

BSA's determination in this case that the foundation permit was
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not validly issued does not rest on any factual or technical

determination made by BSA with which I disagree or to which I do

not defer. Rather, BSA's determination rests on the conclusion

of law, contrary to Glenel Realty Corp. (supra), that the

validity of the foundation permit's issuance is inseparably fused

with the plans for the superstructure that had been submitted at

or about the time of the application for the foundation permit.

As is evident, I certainly do not ~maintain(] that the

foundation permit is inseparable from the entire planned

building." Nor do I argue that ~for the purpose of assessing

whether a foundation permit was validly issued, it is immaterial

whether or not the above-ground structure would violate any

zoning resolution" (emphasis added). Rather, my position,

squarely supported by Glenel Realty, is that BSA errs in

maintaining that the foundation permit is inseparable from the

planned building. If BSA had determined that no above-ground

structure could be built from the foundation without violating a

provision of the governing zoning law, I would not pause before

deferring to that finding (as long as it was not irrational or

without any factual support) and concluding that the foundation

permit was not validly issued. Under BSA's view of the

requirement that the permit be validly issued, any change in the

plans for the above-ground structure -- such as the hypothetical
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one-inch modification noted above -- however trivial and readily

correctible, renders a previously issued foundation permit

invalidly issued, even though the foundation authorized by the

permit does not violate any applicable legal requirements, the

property owner acted in good faith, and the foundation is

substantially completed with substantial expenditures incurred by

the property owner.

The majority paints an unflattering picture of petitioners,

stating that they "gamble[d] ... on the risky use of a Sanborn

map" in order to "gain speed on the competing community group,"

and even referring to DOB's contention -- never accepted by BSA

- that an "architect should have realized it was reckless to rely

on a Sanborn map." But this unflattering portrait of property

owners who ostensibly got what they deserved is inappropriate for

two reasons: first, BSA made no findings adverse to petitioners

on these matters and respondents implicitly concede petitioners'

good faith; and second, the undisputed fact is that the error in

the Sanborn map did not result in the construction of a

foundation that violates any legal requirements, and the error is

irrelevant to the ability of petitioners to construct a building

complying in full with all the requirements of law in effect
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prior to the change in the zoning law.?

Finally, Matter of Parkview Assoc. v City of New York (71

NY2d 274 [1988], cert denied 488 US 801 [1988]), relied upon by

the majority, supports my position rather than the majority's.

The permit at issue in that case was a building permit and the

Court held that the permit ~was invalid inasmuch as it authorized

construction ... in violation of New York City Zoning Resolution

§ 96-06" (id. at 281). Here, by contrast, the permit is a

foundation permit and it did not authorize construction of a

foundation that violated any law.

In sum, my view is that BSA's conclusion of law that the

foundation permit was not validly issued is contrary to law and

irrational. As my view does not command a majority, it would be

?The majority errs to the extent it suggests that once ~a

race ensued," to use the majority's apt phrase, petitioners acted
improperly in seeking to get to the finish line before the
competing community groups. Just as the community groups had
every right to seek a change in the zoning laws as expeditiously
as possible, petitioners had every right to develop their
property as expeditiously as possible. Moreover, absent from the
majority's discussion of equitable principles is mention of the
fact that DOB's plan examiners approved the foundation despite
what must have been an obvious flaw in the application.
Furthermore, one can only wonder what the majority's view would
be in a case in which a property owner's architect made an
innocent error in good faith on a technical issue that similarly
was irrelevant both to the legality of the foundation actually
constructed in reliance on the permit and the ability of the
owner to erect a superstructure complying in full with all then­
applicable legal requirements.
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pointless for me to grapple with the issue of whether the

remaining issue -- whether petitioners substantially completed

the foundation while incurring substantial expenditures -- can or

should be decided by this Court rather than by BSA upon remand

(see Matter of Pantelidis v New York City Ed. of Stds. & Appeals,

10 NY3d 846 [2008J).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 29, 2008
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